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Discussion

A brief history of electronic logs

Summary of the ELD rule
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What’s ahead regarding ELDs



Recording devices are hardly new

• Tachographs are almost as old as commercial trucks.
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• By the 1930s, some managers thought recorders 
could let them to run their fleets from their desks.





Can we do this even today?



The long march to ELDs

• 1978 – FHWA studies alternatives to paper logs, including 
mechanical and electromechanical tachographs.
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• 1985 – Frito-Lay receives the first waiver to use onboard 
recorders instead of paper logs.

• 1939 – The ICC requires truck drivers to maintain daily logs 
of compliance with the new hours-of-service regulations.

• 1985 – Insurance Institute for Highway Safety asks FHWA 
to mandate automatic onboard recorders. Answer? No. 

• 1988 – FHWA final rule allows automatic onboard recording 
devices (AOBRDs) instead of paper logs. 



The long march to ELDs

• 1990 – NTSB recommends automatic tamper-proof onboard 
recording devices. (Recommendation closed eight years later 
as unacceptable action.)
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• 1995 – Congress orders an HOS rulemaking, including 
consideration of automated and tamper-proof recorders.

• 1997 – To encourage advanced technology, FHWA decides 
not to use satellite locating data in compliance reviews.

• 1998 – FHWA offers pilot program allowing carriers to use 
Global Positioning System (GPS) data as an alternative to 
paper logs or AOBRDs. Werner Enterprises gets an exemption. 



The long march to ELDs

• 2000 – The newly created FMCSA proposes an HOS rule that 
would mandate electronic onboard recorders for certain 
carriers. Congress blocks rule.  
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• 2003 – FMCSA adopts first substantial changes in HOS rules 
since 1938 but does not mandate EOBRs.

• 2004 – Federal court rejects HOS rules for other reasons but 
says Congress expected consideration of EOBRs. FMCSA then 
seeks public input on issue. 

• 2005 – ATA endorses EOBRs subject to numerous conditions.



The long march to ELDs

• 2007 – FMCSA proposes to mandate EOBRs for operations 
engaged in a pattern of HOS violations. Proposal also would 
revamp outdated 1988 standards and provide incentives.
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• 2008 – FMCSA reverses its 1997 policy regarding advanced 
technology and says it will consider GPS data a supporting 
document that must be retained. It’s a game changer.

• 2010 – FMCSA issues final rule mandating EOBRs for carriers 
found to have seriously violated one or more major HOS 
regulations. Also revamps 1988 standards and offers 
incentives for voluntary adoption. OOIDA sues. 



The long march to ELDs

• 2011 – Federal court says FMCSA’s EOBR rule did not 
comply with a 1988 law requiring the agency to ensure that 
monitoring devices are not used to harass vehicle operators.
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• 2012 – Congress  ordered that drivers subject to paper logs be 
required to use “electronic logging devices” within 3 years. 

• 2014 – FMCSA proposes mandatory ELDs for drivers 
currently using RODS; adopts new technical specifications; 
and clarifies supporting document requirements. 

• 2015 – FMCSA finalizes ELD rule. OOIDA sues. 



Overview of ELD rule

• Compliance dates
• Drivers covered
• Supporting documents
• ELD functionality
• Anti-harassment provisions
• Registered ELDs
• Costs and benefits
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Disclaimer

The following discussion of the ELD rule provides a general 
familiarity with the rule’s scope and requirements but is not 
sufficiently detailed and specific to be used as a compliance 
manual. See FMCSA’s website for the final rule and 
compliance materials (http://bit.ly/ELDinfo).
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Compliance dates

Electronic logging devices
• December 18, 2017, unless an AOBRD is used by that date

• December 16, 2019 for all drivers not exempt from ELDs
• ELDs from registered may now be used voluntarily  

(But why would you?)

Supporting documents
• December 18, 2017 for everyone, regardless of whether ELDs or 

AOBRDs are used
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Who must use ELDs?

• In general, all drivers of commercial motor vehicles in 
interstate commerce who are required to prepare records of 
duty status (RODS).
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• Reminder: As defined in 49 CFR 390.5, a CMV includes:
• Vehicles with a gross weight or weight rating 10,001 pounds or more
• Vehicles transporting placarding hazmat regardless of size
• Passenger vehicles of 8 people (for-hire) or 15 people (not for-hire)

• There’s no difference between paper logs and logs created 
through software that does not meet the standards required 
for ELDs or AOBRDs. 



Exemptions from ELDs

• 100 air-mile radius drivers [49 CFR 395.1(e)(1)]
• 150 air-mile radius non-CDL freight drivers [49 CFR 

395.1(e)(2)]
• Drivers who must complete paper RODS for not more than 

8 days during any 30-day period 
• Drivers in drive-away/tow-away operations in which the 

vehicle being driven is the commodity being delivered
• Drivers of vehicles manufactured before model year 2000

• FMCSA estimates that about 159,000 drivers will be exempted in 
the first year due to the vehicle age, but that will decline to about 
12,000 by 2027.
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But paper logs are here to stay

Beginning on December 18, 2017, drivers using ELDs must 
have an information packet in the CMV that includes:
• A user’s manual for the ELD
• An instruction sheet on the data transfer mechanisms to 

provide RODS to authorized safety officials
• An instruction sheet describing ELD malfunction reporting 

requirements and recordkeeping procedures
• A supply of enough blank paper RODS graph-grids to record 

duty status and other related information for at least 8 days
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Supporting documents

• Defined in 49 CFR 395.2
• Data elements required:

• Driver name (or carrier-assigned ID). Can be a vehicle unit number 
if it is linked to a specific driver

• Date
• Location (including the name of nearest city, town or village)
• Time

• Up to 8 documents per 24-hour duty day to be retained
• If more documents are generated, the 8 must include the first and 

last of the day
• If fewer than 8 documents are submitted, a document that 

contains all data elements except time is deemed a supporting 
document
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Supporting documents

• Categories of supporting documents:
• Bills of lading, itineraries, schedules, or equivalent with origin and 

destination of each trip
• Dispatch records, trip records, or equivalent
• Expense receipts related to on-duty, not driving periods
• Electronic mobile communications records
• Payroll records, settlement sheets, or equivalent

• RODS drivers exempted from ELDs also must retain all toll 
receipts, which do not count toward the 8-document 
maximum.

• Drivers must have supporting documents in their 
possession to provide to law enforcement, although that 
does not apply to law electronic mobile communications or 
payroll records.
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Supporting documents

• Submitted to the carrier within 13 days
• Retained for 6 months
• Must be able to be matched to RODS
• Cannot be destroyed or altered
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ELD functionality

• Key non-technical differences from AOBRD requirements
• Presents a graph grid of drivers’ daily duty status changes on a 

display or printout.
• Places driver in on-duty not-driving status when the vehicle has not 

moved for 5 minutes and driver has not responded to a prompt to 
confirm status within 1 minute.

• Location must be recorded automatically at each change of duty 
status, at 60-minute intervals while the vehicle is moving and at 
certain other times.

• AOBRDs on the market today might meet these standards 
but they are not required to do so.

• Automatic location recording at status changes and 60-
minute intervals while driving is a big deal.
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Location, location, location

• AOBRD locations can be manual or automatic and are 
required only at each change of duty status.

• ELDs require more precision and frequency.
• Obvious issue: Easier to catch HOS violations
• Emerging issue: ELDs as radar guns

• FMCSA recently confirmed that RODS could be used to detect 
speeding when there’s no citation. (See http://bit.ly/SFD-QnA) 

• Agency already does this on occasion, but it is not very effective 
with paper RODS or AOBRDs in the absence of GPS tracking data.

• (By the way, the newly proposed speed limiter rule hardly makes 
this moot. It’s probably years away from implementation and even 
then, as proposed, it would apply only to new trucks – i.e., no 
retrofits.)
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One more thing on location

• During on-duty periods, the location accuracy is 
approximately 1 mile.

• But when a CMV is used for personal use, the location 
accuracy is approximately 10 miles.
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ELD functionality

• In the interest of time – and avoiding unnecessary boredom 
– I am skipping a discussion of the technical standards and 
specifications, which include:

• Engine synchronization
• Data to be automatically recorded
• Events to be automatically recorded
• Manual inputs
• Diagnostics and malfunctions
• Methods of providing logs to law enforcement at roadside

• For carriers, some important points are:
• ELDs will not have to be hard-wired, so expect tablets and smart 

phones to be the norm.
• Carriers and drivers must be prepared to maintain paper logs 

temporarily in cases of malfunction.
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Anti-harassment provisions

• The last rule on electronic logs was struck down on the 
grounds that FMCSA did not take steps to prevent carriers 
from using ELDs to harass drivers.

• FMCSA defines harassment as an action taken by a motor 
carrier that the carrier knew (or should have known) would 
result in the driver violating HOS rules. (More on that later.)

• In the context of the ELD rule, the carrier’s actions must be 
based on information from an ELD or technology used in 
combination with an ELD.

• A carrier found to have harassed a driver will be penalized 
twice – once for the harassment and once for the 
underlying HOS violation.
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Anti-harassment provisions

• If the ELD uses audible signals, it must be muted when the 
driver has placed the ELD in sleeper-berth status.

• FMCSA adopted several provisions to prevent tampering 
with ELDs records:

• Only limited edits are allowed by either rthe driver or the carrier.
• Drivers must certify that any change made by a carrier is correct.
• Regardless of edits and annotations, 

• Drivers alleging harassment under 49 CFR 390.36(b)(1) are 
directed to file a written complaint within 90 days to either 
FMCSA’s National Consumer Complaint Database or the 
FMCSA Division Administrator in the sate where the driver 
is employed.
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Harassment vs. coercion

• A rule prohibiting the coercion of drivers went into effect in 
January.

• Coercion entails taking or threatening adverse action 
against the driver in an effort to induce the driver to violate 
a wide range of FMCSRs or to punish the driver for refusing 
to violate the regulations.

• Harassment specifically involves the HOS regulations and 
information obtained from the ELD or related technology, 
and adverse action is not a necessary component. 

• A particular incident could result in the driver filing three 
complaints: Harassment and coercion complaints with 
FMCSA and a whistleblower complaint with OSHA.
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Use of registered ELD vendors

• Carriers must use a vendor that is self-certified and 
registered at https://3pdp.fmcsa.dot.gov/ELD/ELDList.aspx.
(Or you could just go to http://bit.ly/ELDvendors.)

• To date, 10 ELDs are registered, but none are the big names 
in the business. More will come.

• Recommendations:
• Consider waiting at least until the litigation is complete to ensure 

that there actually will be an ELD mandate.
• As long as the devices are upgradable to ELD standards, an AOBRD 

will provide what you need until December 16, 2019.
• If FMCSA finds your self-certified vendor does not meet the 

standards, you could have a problem. At a minimum, consider a 
contract provision that provides damages in the event the device is 
decertified. This is another reason to wait.
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Costs and benefits

TransComply

Net benefits $1,174

Total benefits $3,010 

Safety (crash reductions) 572

Paperwork savings 2,438

Total costs $1,836

New ELDs and AOBRD replacement 1,034

HOS compliance costs 790

Training costs and enforcement equipment 12

Annualized costs and benefits
($million, 2013)



The road ahead
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OOIDA v. FMCSA
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OOIDA FMCSA
ELDs cannot record HOS and duty status 
"accurately and automatically" because 
they cannot record non-driving time.

Automatic recording is required only when 
in on-duty driving status; recording all duty 
status changes would be highly intrusive.

Harassment is defined too narrowly and 
would exclude situations when a driver 
might be forced to take unsafe or unwise 
actions that do not violate HOS regulations.

After extensive outreach, harassment was 
reasonably defined to apply when carriers 
acted on ELD info in a way that resulted in a 
driver violating certain regulations.

The rule is based on unsupported 
assumptions, stale and unreliable 
compliance data, and an inadequate 
analysis of the costs and benefits.

Real-world data from carriers already 
using similar devices was analyzed, and a 
cost-benefit analysis was not required 
due to the mandate.

The rule fails to protect confidentiality 
and to limit use of data disclosed to law 
enforcement.

The rule takes appropriate measures to 
protect the confidentiality of drivers’ 
personal data.

ELDs represent an unreasonable search 
and seizure in violation of drivers'  rights 
under the Fourth Amendment.

ELDs are neither a search nor a seizure, 
and drivers consent to them by working 
in a regulated truck and bus industry.



What’s next?

• The 7th Circuit court hears arguments on September 13. You 
can listen to a recording after the fact 
(http://bit.ly/ELDargue). 
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• This  is the same court that agreed with OOIDA in 2011 that 
FMCSA did not take into account how electronic logs could 
be used to harass drivers.

• The last decision came more than six months after oral 
arguments, so we might not see a ruling until March 2017. 



What if OOIDA wins?

• The immediate effect will be that the rule is voided – again. 
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• FMCSA’s options will depend on the basis of the ruling:
• If the court says FMCSA defined harassment too narrowly, based 

the rule on inadequate analysis or does not meet the statutory 
privacy standards, expect a supplemental rulemaking…and another 
round of litigation.

• If the court says FMCSA failed the “automatically” record duty 
status changes mandate, that could be a serious problem. The only 
fixes would be unacceptably intrusive – and unproven – technology 
or Congressional clarification, which might not be easy.

• If the court agrees with OODIA’s constitutional argument, it’s 
probably curtains for ELDs. But don’t hold your breath on this one.



What if OOIDA loses?

• Everything proceeds as planned, although it’s hard to 
believe that hardcore ELD opponents will simply give in. 
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• Some tactics we might see:
• An effort to get Congress to block the rule – This is a common 

lobbying tactic, and one that OOIDA uses frequently. But this is one of 
those rare cases when Congress actually ordered the rule, so success is 
dicey.



What if OOIDA loses?

• Everything proceeds as planned, although it’s hard to 
believe that hardcore ELD opponents will simply give in. 
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• Some tactics we might see:
• An effort to get Congress to block the rule
• A deluge of edits and harassment complaints – Opponents might at 

least try to make things difficult by insisting on widespread edits and 
annotations and by filing harassment complaints to bog down the system.



What if OOIDA loses?

• Everything proceeds as planned, although it’s hard to 
believe that hardcore ELD opponents will simply give in. 
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• Some tactics we might see:
• An effort to get Congress to block the rule
• A deluge of edits and harassment complaints 
• Use of paper logs due to ELD malfunctions – As noted, drivers must 

have paper grids as backups if there’s a malfunction. It probably won’t take 
long for drivers to figure out how to create a malfunction. In fact, even 
FMCSA’s own FAQ on ELDs gives drivers ideas.



A roadmap to abuse?

From page 14 of FMCSA’s current Frequently Asked Questions 
(http://bit.ly/ELD-FAQs) document: 
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When should a driver certify his or her record of duty status (RODS) 
on the electronic logging device to avoid malfunction codes? 

FMCSA recommends that drivers first certify their RODS before logging off the 
ELDs and then shutting down their CMVs’ engines. If drivers don’t follow this 
recommendation, malfunction codes may occur, such as indicating 
unaccounted odometer changes and suspicious driving activity. (Emphasis 
added)



What if OOIDA loses?

• Everything proceeds as planned, although it’s hard to 
believe that hardcore ELD opponents will simply give in. 
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• Some tactics we might see:
• An effort to get Congress to block the rule
• A deluge of edits and harassment complaints 
• Use of paper logs due to ELD malfunctions 
• A surge in pre-2000 trucks – Whether real pre-2000 trucks or fraudulent 

use of VIN plates from long-discarded trucks, this is one way to avoid ELDs. 
But how realistic is it?



Are pre-2000 trucks a real option?

• For starters, supply is very tight. 
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Used trucks listed  by Truck Paper

MY 2000 or newer
97.8% (38,476)

MY 1999 or older
2.2% (881)

Conventional trucks with sleepers
As of 9/8/16

TransAdvise
Source: Truckpaper.com



Are pre-2000 trucks a real option?

• For starters, supply is very tight. 
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• Operating costs and lack of reliability are likely prohibitive.

• They are ineligible for California operation, at least without 
expensive retrofits. Engines older than MY 1995 are banned 
and all engines must have a diesel particulate filter.

• Fraudulent VINs are certainly possible, but they likely will 
be only marginally effective – if at all.

• Relatively newer trucks often have distinctive styling.
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Are pre-2000 trucks a real option?

• For starters, supply is very tight. 
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• Operating costs and lack of reliability are likely prohibitive.

• They are ineligible for California operation, at least without 
expensive retrofits. Engines older than MY 1995 are banned 
and all engines must have a diesel particulate filter.

• Fraudulent VINs are certainly possible, but they likely will 
be only marginally effective – if at all.

• Relatively newer trucks often have distinctive styles.
• Post-2006 trucks have DPFs.
• A fraudulent VIN probably would have to be real – i.e., from an 

actual vehicle – and at least match the truck’s make.



Vision of the future

• FMCSA is in Phase III of a field operations test of 
wireless roadside inspections, which involves full 
end-to-end system testing on multiple vehicles 
from multiple fleets within a multi-state corridor. 

• It’s even possible – though hard to imagine 
politically – that FMCSA could one day require 24/7 
monitoring of ELDs, which could be expanded to 
capture all available data on the truck and driver. 

• Then…what if FMCSA added real-time analytics? 
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• Have you seen the film Minority Report? 



Questions?
Comments?

Avery Vise
avise@trancomply.com
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